ELIZABETH ABI -MERSHED 2023 INTER-AMERICAN HUMAN
RIGHTS MOOT COURT COMPETITION

BENCH MEMORANDUM

Theme: Equality and Human Rights: Confronting Racial Discrimination

Julia Mendoza et al. v. State of Mekinés

Prepared by Carlos Quesada, Christina M. Fetterhoff and their team at Race &
Equality
marzo de 2@



Contents

[.  Context of the RYPOLRELICAl CASE..........ceueueeeeeeeeeesseeeeeieeeeesesateeeeaseseanannns 3..

AL OVEBIVIBW....uttiiteeeee ettt ettt e oo e e ettt ettt ettt e e e e e e e e e e e e e e e e e e e e a e naabbbbbrenn e e 3......

B. Structural diSCHMINALION ..........coiiiiiiiiiiiiiiee e e e e e e e e eeeeeeeanaaa 3.

C. Racial diSCrMINGLION........ciiiiiiiiiiiiiie e reeeeaeaaaeeeesd 4....

D. Religious diSCHMINALION..........ceuuiiiiiiiaie e e e e e e e e e e e e e e e e eas 5....
1. Religions Of ATFICAN OFIGIML.....oiii i e e e e e e e e e e e e e eaeaeeas S P
2. “WItCOCraft” PracCliCeS......cuuuuuiiiiie e e e e e e eeeennnnnnn s e e e e s e,
3. The ideal of “family” iN @ SOCIELY......cciiii e e e e e e S TUUUURRP

E. Discrimination based on sexual orientation................eeeiiiiiieeeeeeeeeeeeeeeeei e 8..

F. The invisibility of religions and beliefs and sexual orientations in the mass media.8

/. Key issues and standards for deciding the.case...............cooeeeeeevenveenencnennnns. Q..
A. Application of standards to the CaSe............oevvviiiiiiiiiii e Q...

1. Applying the CIRDI and the ICERD for the interpretation and crosscutting analysis of the
cas&
2. Intersectionality as an analytical framework for the.case........cccccccccccceeiinneeen. 11........
3. Duty to respect and guarantee the right to freedom of religion and.belief.......... 12..
4. ODbligatioNS Of STAES......uuuuiiiie et 13,
5. Restrictions on the right to freedom of religion or belief.....................ccn. 14.......
6. RIghts Of religious MINOFITIES........ccciiiiiiiiiiii e 4.
7. Freedom of parents to teach a religion or belief...........ccccooiiiiii 15...........
8. Neutral application of family [aW.............ccoorriimriii e, Al
9. Harmful PracCtiCES......coeeeiiiiiiiie e e e e e e e e e e e e 19,



Context



Structural discrimination is thus directly related to the social exclusion faced by groups historically on
the margins of society, and it involves the curtailméhée ondividua$ freedom to exist and to


https://www.oas.org/en/sla/dil/inter_american_treaties_a-68_racism.asp
https://www.cirdi2024.org/

equal recognition, enjoyment, or exercise of one or more human rights and fundamental
freedoms enshrined in the international instruments applicable to theSiaseRRcial
discrimination may be based on race, color, lineage, or national or ethnic origin

Despite the international instruments, t@bugh their coercive powebligate the State to combat

all forms of racial discriminatieland despite the &% own domestic laws against racial
discrimination-discriminatory practices are evident in State actions that favor one social group over
anotherlt is evident in the case at hand when socioeconomic and cultural rights are denied while
others are prevented from freely exercising their religious Eleogthe curtailment of rights in
connection with race is seen in the demonization of religions of AfricarfAdrazMekinesian

religiony because of structural racism.

If the practitioners of flicanbased religions cannot practice their religion for fear of being persecuted

by the State, as is the case here, it signals the resirictigious freedom, creating a climate of
intolerance that prevents other cultures from fully expressing themselves. It constitutes epistemicide,
or the denial of the knowledge and culture produced by ebegénonic groups.

The cycle of racial violence is rooted in pervasive cultural patterns of ethnic and racial subjugation
throughout society that have produced historical structural discrimination, prejudice, and inequality
which, in turn, have perpetuated a perverse culttaeiafdomination expressed in a Rerding
cycle of violationsn this regardacial discrimination is present in the case before us

D. Religious discrimination

1.



religious intolerance is a structural probtenis rendered invisible in sociktglso notes that the
lack of data at the State level continues to make it a challemgderstand the true extent of this
problem

It is also important to emphasize Articles 5(vii) and 6 of the International Convention on the
Elimination of All Forms of Racial Discrimination

The InterAmerican Commission on Human Rights (IACHR) has also recognizesliglatsr
intolerance is a global problem. In a joint statement with the Special Rapporteur on Economic, Social,
Cultural and Environmental Rights (OSRESCER), it expressly calls on States to take effective
measures to promote respect for African and Afdieaved religions and to protect the integrity of

their leaders and practitioneffie Commission notes that reports of persecution ac#isati the

livesand physicalntegrity of leaders and practitioners of Afrizased religions are increasingly
frequent,evidencing clear violat®of the InterAmerican Convention against Racism, Racial
Discrimination and Related Forms of Intolerance, which establishes that States must prevent, prohibit,
and punish any restriction or limitation on the language, traditions, customs, and culture of individuals,
in public or private activities

As the OSRESCER has recalled, everyone is entitled to religious freedom. The United Nations
Committee on Economic, Social and Cultural Rights has affirmed this right, since the right of everyone
to exercise theiown cultural practices, which includes the right to religious freedom, must be
respected and protected

The right of all persons to take part in cultural life is also recognized in Article 27(1) of the Universal
Declaration of Human Right&veryonehas the right freely to participate in the cultural life of the
community. Other international instruments refer to the right to equal participation in cultural
activitieg the right to take part in all aspects of culturdltliferight to particigte fully in cultural

and artistic lifdthe right ofaccess to and participation in cultural’ldad the right to take part on

an equal basis with others in culturallRelevanprovisions are also fouimdinstruments relating

to civil and political rightsto the rights of persons belonging to minorities to enjoy their own culture,



https://www.oas.org/en/iachr/jsForm/?File=/en/iachr/media_center/preleases/2022/193.asp










According to the Commission, States that have ratified the ACHR and the ICERD must comply with
the obligations derived from these instruments in conjunction with Ar
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(...) (b) The right to security of person and protection by the State against violence or bodily
harm, whether inflicted by government officials or by any individual group or instftution][.]

The Commission has thus assetted the IntetAmerican Convention against Racism, Racial
Discrimination and Related Forms of Intolerance (CIRDI) is an international instrument that
strengthens and complements BERD.* In this regard, the ACHR, in conjunction with the
ICERD and theCIRDI, comprehensively protects the human rights of d&fsoendants as a
historically excluded grotip.

Besideslefining the concept of racial discrimination, the CIRDI tiede# can be direct, indirect,
multiple, or aggravated. In addition, in Article 1.4, it defines racism as

any theory, doctrine, ideology, or sets of ideas that assert a causal link between the phenotypic
or genotypic characteristics of individualsroupg and their intellectual, cultural, and
personality traits, including the false concept of racial superiority.

Racism leads to racial inequalities, and to the idea that discriminatory relations between groups
are morally and scientifically justified.

All the theories, doctrines, ideologies, and sets of racist ideas described in this article are
scientifically false, morally reprehensible, socially unjust, and contrary to the basic principles
of international law; they therefore seriously undernmeneativnal peace and security and,

as such, receive the condemnation of the States Parties.

Article 2 of the CIRDI establishes that everyone is equal under the law and entitled to equal protection
against racism and racial discriminatioim this in nmnd, the above standards should be included in
the crosscutting analysis and discussion of this case

2. Intersectionality as an analyfreahework for the case

The hypothetical case illustrates several human rights violations involving factors related to the
victims identity, such as race, gender, and sexual orieritatidthese reasons, the case must be
understood and analyzed from an intersectional perspective

ThelACHR has emphasized in its standards the Shaty$6 consider the gnsection of different

forms of discrimination that women may experience due to various factors in combination with their
sex, such as their age, race, ethnicity, and economic status, among others. The Commission has note
that”[t]he principle of intersigonality has been established in Article 9 of the Convention of Belém

do Para, since discrimination and violence do not always affect women in the same measure. There
are women that are exposed to the violation of their human rights on the basishahroeerisk

factor’** The IACHR has also expressed its concern about the multiple forms of discrimination and

30]CERD, art. 5(b).

31 JACHR. Economic, Social, Cultural and Environmental Rights of Persons of African Descefmelmtan
Standards to Prevent, Combat and Eradicate Structural Racial Discriivisratioh6, 2021 apa 9.

32 JACHR. Economic, Social, Cultural and Environmental Rights of Persons of African Descefmelmitan
Standards to Prevent, Combat and Eradicate Structural Racial Discritviaatioh6, 2021apm.145.

33CIRDI, art. 1.4.

34|ACHR (2015)Legal Standards related to Gender Equality and Vgdriginmts2015para28.
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5. Restrictions on the right to freedom of religion or belief

Special Rapporteur Heiner Bielefeld recalled that the relationship between a human right to freedom
and its limitations must remain a relationship between rule and extepticonsidered thaNo

one has to justify the exercise of his or her freedom of religion or belief, which, qua its nature as a
universal human right, must be respected as inherent in all human beings. The burden of justification
rather falls on those who deem limitations necgssary

Article 18 paragraph 3,
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Hence, Article 18 is not limited in its application to traditional religions or to religions and beliefs with
institutional characteristics or practices analogous to those of traditional religgpngheath
protection extends to religious minoritieatrticle 20Q paragraph Zf the Covenant recognizes
safeguardfor religious minorities and other religious groups to exercise the rights guayanteed
Articles 18 and 27 and against acts of violence or persecution directed toward théde thsups.
regard, we should bear in mind that the identity of a pergupmust always be defined in terms

of the seHunderstanding of the human beings concétned.

Special Rapporteur Heiner Bielefeldt observetldh&tates support, regulate or limit religion and

belief to some exteht? For example, many governments promote certain religions in order to define
and demarcate their national or cultural identity, including States that idestdylai®* While

this may be true from a historical viewpdh Special Rapporteur notest tiReference to the
predominant historical role of one particular religion can easily become a pretext for a discriminatory
treatment of the adherents to other religions or etiefs

Peasonsbelonging to religious minorities may be subject to discriminatory treatment in family court
proceedings, such as divorce and the awarding of child.&1Bé&siljes these instances of direct and
overt discrimination that may arise from a preference for a particular religion or belief, members of
religiousminorities may also face hidden forms of discrimination, such as structural or indirect
discriminatiori®

Moreover, violations of the rights of persons belonging to religious minorities can be perpetrated
either by States or by nBtate actors, or often by a combination of Hoth.

Among other freedoms afforded to persons belonging to minorities, the Special Rapporteur includes
the right to educate deechildren according to oséaith®®

7. Freedom of parents to teach a religion or belief

Article 18, paragraph 4, of the Covenant theysthe States Parties to the present Covenant
undertake to have respect for the liberty of parents and, when applicable, legal guardians to ensure the
religious and moral education of their children in conformity with their own contfefidres.
Convention on the Rights of the Child, while recognizing the status of children as rights holders, also
reflects their need for a supportive environment to realize theirTinghsupportive environment

is usually provided by the farfily

59 UN Human Rights Committee, general comment22: Article 18 (Freedom of Thought, Conscience or Religion).
1993, par.

60 UN Human Rights Committee, general commient22: Article 18 (Freedom of Thought, Conscience or Religion).
1993, pard.

61 SpecibRapporteur on freedom of religion or beéfHRC/22/51, 24Decembep012 para23.

62 Special Rapporteur on freedom of religion or p&ldRC/37/49, 28 February?018paral0.

63 Special Rapporteur on freedom of religion or baliet/269, 2 Augst2016 para28

64 Special Rapporteur on freedom of religion or p&ldRC/19/60, 22 DecembeR011 para62.

65 Special Rapporteur on freedom of religion or p&ldRC/22/51, 24 DecembeR012 para45.

66 Special Rapporteur on freedometifyjion or beliefA/HRC/22/51, 24DecembeR012 para29

67 Special Rapporteur on freedom of religion or p&ldRC/22/51, 24DecembeR012 para37.

68 Special Rapporteur on freedom of religion or p&ldRC/22/51, 24Decembep012 para23.

69 |nternational Covenant on Civil and Political Right484).

70 Special Rapporteur on freedom of religion or palied/286, 5 Augus?015 para20
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Special Rapporteur Heiner Bielefeldt notes that while there are many situations of violations in which
the rights of the child and those of his or her parents may ledadtethe same time, the interests

of parents and children are not necessarily the same. For example, in the area of freedom of religion
or belief, there may be situations in which it is also necesaéeguarthe rights of the child against

his or her parents.

Article 14 of the Convention on the Rights of the Child is the only provision of this instrument that
reiterates the importance of the evolving capacities of thActadling to the Special Rapporteur

“[this] means that the child should always be respected, including within the family, as having the
gradually evolving capacities of forming his or her own thoughts, ideas and religiouelatdublief
convictions and taking his or her own decisions in thadtarea

In this regard, children should have broad access to information about different religious or
philosophical beliefs, even beyond their fanfidlith According to the Special Rapporteur, from a
certain age or maturity, children deserve respect when making theiistons debether positive

or negative, concerning participation in acts of worship, ceremonies, or other religious community
activities?

The parental right to providdifectiori to the child in his or her exercise of freedom of religion or
belief incldes the religious socialization of the child, although not in a way that is unalterable or
inconsistent with the evolving capacities of the’¢hild.

The Special Rapporteur has noted that critics of the Convention on the Rights of the Child have
guestioned whether the instrument places too much emphasis on parental authority, particularly as it
relates to freedom of religion or befidthey contend that, in order for the child to retain the right

to freedom of choice in matters of religion dieheparents should not be able to determine the
childs religious identity by initiating him orihéw any particular religion; rather, the child should be
allowed to grow up in a more or less religiously neutral environment in order to retaimsdibopti

future seHdeterminatior®

According to this Special Rapportéattempts made by the State to enforce a religioestyal

upbringing of children within their families would amount to-r@dahing violation of parental

rights” " He explans that‘welcoming the newborn child into the family and the larger community
frequently involves religious initiation rites. As part of religious socialization processes, such initiation
rites, provided they take place with the free consent of thes piaiémtithin the right to manifest

onés religion or belief, as protected under article 18 of the International Covenant on Civil and
Political Rights’ He concludes;whereas protection against harmful practices can become an
argument for prohibitingr limiting the application of certain initiation rites, depending on the specific
circumstances of the case, the 'shfitdedom from religion, or an alleged right of the child to remain

71Special Rapporteur on freedom of religion or palied/286, 5 AugusP015parala
72Special Rapporteur on freedom of religion or pAlied/286, 5 AugusR015 para26.
73 Special Rapporteur on freedom of religion or pAlied/286, 5 AugusR015 para54
74 Special Rapporteur on freedom of religion or pAlied/286, 5 AugusR015para33
75 Special Rapporteur on freedom of religion or pAlied/286, 5 AugusR015 para35
76 Special Rapporteur on freedom of religion or palied/286, 5 AugusR015 para35
77 Special Rapporteur on freedom of religion or palied/286, 5 August2015 para .36
78 Special Rapporteur on freedom of religion or palied/286, 5 AugusP015paradl
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uninfluenced by religious initiation, cannot be invoked as arg@ondntsting such religious
ceremonies undertaken with the free consent of the parents of a child who has not yet reached

religious maturity/®
8. Neutral application of family law

The InterAmerican Court has noted that the American Convention does not establish a limited
concept of family, nor does it protect only one particular model offfdmthis regargit has held
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Under Article 7.1 of the Convention on the Rights of the Child, a child has the right to be cared for
by his or her parents, even after divrdée InterFAmerican Court has held thdhe mutual
enjoyment of coexistence between parents and children is a fundamental element df¥family life.

In relation to the custody of children of couples with diverse gender identities and sexual orientation,
the InterAmerican Court has established thlagre is an increasing list of rights, benefits and
responsibilities that saisex couples could bendfitm and enjo{,among which this issue was
expressly includédAlong the same lines, the Human Rights Committee determined that if the
marriages dissolved, States should take measures, based on the best interestg e tteegitéd

them necessary protection arid the extenpossiblefo guarantee personal relations with both
parents? The Human Rights Committee also established in general cddumést that“any
discriminatory treatment in regard to the grounds and procedures for separation or divorce, [and]
child custody [...] must be prohibitégl.

Finally, the InteAmerican Court has established that, in cases involving the care and custody of
minors, the determination of the best interests of the chikt be based on an assessment of specific
parental behaviors and their negative impact on tHeewelland development of the

child, or of any real and proven damage or risks to the @rekbeing and not those that are
speculative or imaginary. Therefore, speculations, assumptions, stereotypes, or generalized
considerations regarding theep#s personal characteristics or cultural preferences regarding the
familys traditional concepts are not admissible.

The Court has also recognized ttia &volution of marriage evidences that its current form [reflects]
complex interactions of, inter, aidtural, religious, sociological, economic, ideological and linguistic
[considerations]and that, sometimes, opposition to saexemarriage is bdsen religious or
philosophical convictiod$However, it then clarified that these convictions cannot be used as a
parameter of coventionality, since the Court would be prevented from using them as an interpretative
guide to determine the rights of hurbamgs”?

86 SeeSpecial Rapporteur on freedom of religion or pbAligd/286, 5 AugusR015para63

871/A Court H.R., Case Bbrnerén and daughter v. ArgfaritsaReparations and Costs. Judgment of April 27, 2012.
Series C No. 24gara47.

88]/A Court H.R., Gender identity, and equality anddisorimination with regard to sasex couples. State obligations

in relationto change of name, gender identity, and rights deriving from a relationship betwsex caupées
(interpretation and scope of Articles 1(1), 3, 7, 11(2), 13, 17, 18 and 24, in relation to Article 1, of the Ameiizan Convent
on Human Rights). Advigo©pinion OG24/17 of November 24, 2017. Series A No. 24, Iaira.

89 UNHRC. General commemo. 17 Rights of the Child (art. 24989 para6.

9OUNHRC.General commeto. 19: Article 23 (The Family) Protection of the Family, the Right to Marriage and Equality
of the Spouse$990para .

91|/A Court H.R.,Case of Atala Riffo and daughterdMer@sjlReparations and Costs. Judgment of February 24, 2012.
Series C No. 23fara109.

92]/A Court H.R., Gender identity, and equality anddisarimination with regard to sasex couples. State obligations

in relation to change of name, gender identity, and rights deriving from a relationship betsernceapies
(interpretation and scope of Articles 1(1), 3, 7, 11(2), 13, 17, 18 and 24, in relation to Article 1, of the American Convention
on Human Rights). Advisory Opinion Q@/17 of November 24, 2017. Series A No. 24, 228a.

93]/A Court H.R., Gender identity, and equality anddisarimination with regard to sasex couples. State obligations

in relation to change of name, gender identity, and rights deriving from a relationship betwernceapies
(interpretation and scope of Articles 1(1), 3, 7, 11(2), 13, 17, 18emdb2idni to Article 1, of the American Convention

on Human Rights). Advisory Opinion Q@/17 of November 24, 2017. Series A No. 24, 2i28a
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