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I.  Context 
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Structural discrimination is thus directly related to the social exclusion faced by groups historically on 
the margins of society, and it involves the curtailment of the individual’s freedom to exist and to 

https://www.oas.org/en/sla/dil/inter_american_treaties_a-68_racism.asp
https://www.cirdi2024.org/
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equal recognition, enjoyment, or exercise of one or more human rights and fundamental 
freedoms enshrined in the international instruments applicable to the States Parties. Racial 
discrimination may be based on race, color, lineage, or national or ethnic origin. 

 
Despite the international instruments that, through their coercive power, obligate the State to combat 
all forms of racial discrimination—and despite the State’s own domestic laws against racial 
discrimination—discriminatory practices are evident in State actions that favor one social group over 
another. It is evident in the case at hand when socioeconomic and cultural rights are denied while 
others are prevented from freely exercising their religious choice. Here, the curtailment of rights in 
connection with race is seen in the demonization of religions of African origin (Afro-Mekinesian 
religions) because of structural racism. 
 
If the practitioners of African-based religions cannot practice their religion for fear of being persecuted 
by the State, as is the case here, it signals the restriction of religious freedom, creating a climate of 
intolerance that prevents other cultures from fully expressing themselves. It constitutes epistemicide, 
or the denial of the knowledge and culture produced by counter-hegemonic groups.3 
 
The cycle of racial violence is rooted in pervasive cultural patterns of ethnic and racial subjugation 
throughout society that have produced historical structural discrimination, prejudice, and inequality 
which, in turn, have perpetuated a perverse culture of racial domination expressed in a never-ending 
cycle of violations; in this regard, racial discrimination is present in the case before us. 

 
D. Religious discrimination 

 
1. 
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religious intolerance is a structural problem that is rendered invisible in society. It also notes that the 
lack of data at the State level continues to make it a challenge to understand the true extent of this 
problem. 

 
It is also important to emphasize Articles 5(vii) and 6 of the International Convention on the 
Elimination of All Forms of Racial Discrimination.4 
 
The Inter-American Commission on Human Rights (IACHR) has also recognized that religious 
intolerance is a global problem. In a joint statement with the Special Rapporteur on Economic, Social, 
Cultural and Environmental Rights (OSRESCER), it expressly calls on States to take effective 
measures to promote respect for African and African-derived religions and to protect the integrity of 
their leaders and practitioners.5 The Commission notes that reports of persecution and attacks on the 
lives and physical integrity of leaders and practitioners of African-based religions are increasingly 
frequent, evidencing clear violations of the Inter-American Convention against Racism, Racial 
Discrimination and Related Forms of Intolerance, which establishes that States must prevent, prohibit, 
and punish any restriction or limitation on the language, traditions, customs, and culture of individuals, 
in public or private activities. 
 
As the OSRESCER has recalled, everyone is entitled to religious freedom. The United Nations 
Committee on Economic, Social and Cultural Rights has affirmed this right, since the right of everyone 
to exercise their own cultural practices, which includes the right to religious freedom, must be 
respected and protected.6  

 
The right of all persons to take part in cultural life is also recognized in Article 27(1) of the Universal 
Declaration of Human Rights: “Everyone has the right freely to participate in the cultural life of the 
community.”  Other international instruments refer to the right to equal participation in cultural 
activities;7 the right to take part in all aspects of cultural life;8 the right to participate fully in cultural 
and artistic life;9 the right of access to and participation in cultural life;10 and the right to take part on 
an equal basis with others in cultural life.11 Relevant provisions are also found in instruments relating 
to civil and political rights;12 to the rights of persons belonging to minorities to enjoy their own culture, 

 

https://www.oas.org/en/iachr/jsForm/?File=/en/iachr/media_center/preleases/2022/193.asp
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According to the Commission, States that have ratified the ACHR and the ICERD must comply with 
the obligations derived from these instruments in conjunction with Ar



 11 

(…) (b) The right to security of person and protection by the State against violence or bodily 
harm, whether inflicted by government officials or by any individual group or institution[.]30 

 
The Commission has thus asserted that the Inter-American Convention against Racism, Racial 
Discrimination and Related Forms of Intolerance (CIRDI) is an international instrument that 
strengthens and complements the ICERD.31 In this regard, the ACHR, in conjunction with the 
ICERD and the CIRDI, comprehensively protects the human rights of Afro-descendants as a 
historically excluded group.32 
 
Besides defining the concept of racial discrimination, the CIRDI notes that it can be direct, indirect, 
multiple, or aggravated. In addition, in Article 1.4, it defines racism as 
 

any theory, doctrine, ideology, or sets of ideas that assert a causal link between the phenotypic 
or genotypic characteristics of individuals or groups and their intellectual, cultural, and 
personality traits, including the false concept of racial superiority. 
 
Racism leads to racial inequalities, and to the idea that discriminatory relations between groups 
are morally and scientifically justified. 
 
All the theories, doctrines, ideologies, and sets of racist ideas described in this article are 
scientifically false, morally reprehensible, socially unjust, and contrary to the basic principles 
of international law; they therefore seriously undermine international peace and security and, 
as such, receive the condemnation of the States Parties.33 

 
Article 2 of the CIRDI establishes that everyone is equal under the law and entitled to equal protection 
against racism and racial discrimination. With this in mind, the above standards should be included in 
the crosscutting analysis and discussion of this case.  
 

2. Intersectionality as an analytical framework for the case  
 
The hypothetical case illustrates several human rights violations involving factors related to the 
victims’ identity, such as race, gender, and sexual orientation. For these reasons, the case must be 
understood and analyzed from an intersectional perspective.  
 
The IACHR has emphasized in its standards the States’ duty to consider the intersection of different 
forms of discrimination that women may experience due to various factors in combination with their 
sex, such as their age, race, ethnicity, and economic status, among others. The Commission has noted 
that “ [t]he principle of intersectionality has been established in Article 9 of the Convention of Belém 
do Pará, since discrimination and violence do not always affect women in the same measure. There 
are women that are exposed to the violation of their human rights on the basis of more than one risk 
factor.” 34 The IACHR has also expressed its concern about the multiple forms of discrimination and 

 
30 ICERD, art. 5(b). 
31 IACHR. Economic, Social, Cultural and Environmental Rights of Persons of African Descent. Inter-American 
Standards to Prevent, Combat and Eradicate Structural Racial Discrimination. March 16, 2021, para. 9. 
32 IACHR. Economic, Social, Cultural and Environmental Rights of Persons of African Descent. Inter-American 
Standards to Prevent, Combat and Eradicate Structural Racial Discrimination. March 16, 2021. para. 145. 
33 CIRDI, art. 1.4. 
34 IACHR (2015). Legal Standards related to Gender Equality and Women’s Rights. 2015, para. 28. 
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5. Restrictions on the right to freedom of religion or belief 
 
Special Rapporteur Heiner Bielefeld recalled that the relationship between a human right to freedom 
and its limitations must remain a relationship between rule and exception.53 He considered that “No 
one has to justify the exercise of his or her freedom of religion or belief, which, qua its nature as a 
universal human right, must be respected as inherent in all human beings. The burden of justification 
rather falls on those who deem limitations necessary.” 54  
 
Article 18, paragraph 3, 



 15 

Hence, Article 18 is not limited in its application to traditional religions or to religions and beliefs with 
institutional characteristics or practices analogous to those of traditional religions; rather, the 
protection extends to religious minorities.59 Article 20, paragraph 2, of the Covenant recognizes 
safeguards for religious minorities and other religious groups to exercise the rights guaranteed by 
Articles 18 and 27 and against acts of violence or persecution directed toward those groups.60 In this 
regard, we should bear in mind that the identity of a person or group must always be defined in terms 
of the self-understanding of the human beings concerned.61 
 
Special Rapporteur Heiner Bielefeldt observed that “all States support, regulate or limit religion and 
belief to some extent.” 62 For example, many governments promote certain religions in order to define 
and demarcate their national or cultural identity, including States that identify as “secular.” 63 While 
this may be true from a historical viewpoint, the Special Rapporteur notes that “Reference to the 
predominant historical role of one particular religion can easily become a pretext for a discriminatory 
treatment of the adherents to other religions or beliefs.” 64 
 
Persons belonging to religious minorities may be subject to discriminatory treatment in family court 
proceedings, such as divorce and the awarding of child custody.65 Besides these instances of direct and 
overt discrimination that may arise from a preference for a particular religion or belief, members of 
religious minorities may also face hidden forms of discrimination, such as structural or indirect 
discrimination.66 
 
Moreover, violations of the rights of persons belonging to religious minorities can be perpetrated 
either by States or by non-State actors, or often by a combination of both.67 
 
Among other freedoms afforded to persons belonging to minorities, the Special Rapporteur includes 
the right to educate one’s children according to one’s faith.68 
 

7. Freedom of parents to teach a religion or belief 
 
Article 18, paragraph 4, of the Covenant says that “ the States Parties to the present Covenant 
undertake to have respect for the liberty of parents and, when applicable, legal guardians to ensure the 
religious and moral education of their children in conformity with their own convictions.” 69 The 
Convention on the Rights of the Child, while recognizing the status of children as rights holders, also 
reflects their need for a supportive environment to realize their rights. This supportive environment 
is usually provided by the family.70 

 
59 UN Human Rights Committee, general comment No. 22: Article 18 (Freedom of Thought, Conscience or Religion). 
1993, para. 2. 
60 UN Human Rights Committee, general comment No. 22: Article 18 (Freedom of Thought, Conscience or Religion). 
1993, para. 9. 
61 Special Rapporteur on freedom of religion or belief, A/HRC/22/51, 24 December 2012, para. 23.  
62 Special Rapporteur on freedom of religion or belief, A/HRC/37/49, 28 February 2018, para. 10. 
63 Special Rapporteur on freedom of religion or belief, A/71/269, 2 August 2016, para. 28. 
64 Special Rapporteur on freedom of religion or belief, A/HRC/19/60, 22 December 2011, para. 62. 
65 Special Rapporteur on freedom of religion or belief, A/HRC/22/51, 24 December 2012, para. 45. 
66 Special Rapporteur on freedom of religion or belief, A/HRC/22/51, 24 December 2012, para. 29 
67 Special Rapporteur on freedom of religion or belief, A/HRC/22/51, 24 December 2012, para. 37. 
68 Special Rapporteur on freedom of religion or belief, A/HRC/22/51, 24 December 2012, para. 23. 
69 International Covenant on Civil and Political Rights, art. 18(4). 
70 Special Rapporteur on freedom of religion or belief, A/70/286, 5 August 2015, para. 20. 
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Special Rapporteur Heiner Bielefeldt notes that while there are many situations of violations in which 
the rights of the child and those of his or her parents may be affected at the same time, the interests 
of parents and children are not necessarily the same. For example, in the area of freedom of religion 
or belief, there may be situations in which it is also necessary to safeguard the rights of the child against 
his or her parents.71  
 
Article 14 of the Convention on the Rights of the Child is the only provision of this instrument that 
reiterates the importance of the evolving capacities of the child. According to the Special Rapporteur, 
“ [this] means that the child should always be respected, including within the family, as having the 
gradually evolving capacities of forming his or her own thoughts, ideas and religious or belief-related 
convictions and taking his or her own decisions in that area.” 72  
 
In this regard, children should have broad access to information about different religious or 
philosophical beliefs, even beyond their family’s faith. According to the Special Rapporteur, from a 
certain age or maturity, children deserve respect when making their own decisions, whether positive 
or negative, concerning participation in acts of worship, ceremonies, or other religious community 
activities.73  
 
The parental right to provide “direction”  to the child in his or her exercise of freedom of religion or 
belief includes the religious socialization of the child, although not in a way that is unalterable or 
inconsistent with the evolving capacities of the child.74 
 
The Special Rapporteur has noted that critics of the Convention on the Rights of the Child have 
questioned whether the instrument places too much emphasis on parental authority, particularly as it 
relates to freedom of religion or belief.75 They contend that, in order for the child to retain the right 
to freedom of choice in matters of religion or belief, parents should not be able to determine the 
child’s religious identity by initiating him or her into any particular religion; rather, the child should be 
allowed to grow up in a more or less religiously neutral environment in order to retain all options for 
future self-determination.76 
 
According to this Special Rapporteur, “attempts made by the State to enforce a religiously ‘neutral’ 
upbringing of children within their families would amount to a far-reaching violation of parental 
rights.” 77 He explains that “welcoming the newborn child into the family and the larger community 
frequently involves religious initiation rites. As part of religious socialization processes, such initiation 
rites, provided they take place with the free consent of the parents, fall within the right to manifest 
one’s religion or belief, as protected under article 18 of the International Covenant on Civil and 
Political Rights.”78 He concludes, “whereas protection against harmful practices can become an 
argument for prohibiting or limiting the application of certain initiation rites, depending on the specific 
circumstances of the case, the child’s freedom from religion, or an alleged right of the child to remain 

 
71 Special Rapporteur on freedom of religion or belief, A/70/286, 5 August 2015, para. 14. 
72 Special Rapporteur on freedom of religion or belief, A/70/286, 5 August 2015, para. 26. 
73 Special Rapporteur on freedom of religion or belief, A/70/286, 5 August 2015, para. 54. 
74 Special Rapporteur on freedom of religion or belief, A/70/286, 5 August 2015, para. 33. 
75 Special Rapporteur on freedom of religion or belief, A/70/286, 5 August 2015, para. 35. 
76 Special Rapporteur on freedom of religion or belief, A/70/286, 5 August 2015, para. 35. 
77 Special Rapporteur on freedom of religion or belief, A/70/286, 5 August 2015, para. 36. 
78 Special Rapporteur on freedom of religion or belief, A/70/286, 5 August 2015, para. 41. 
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uninfluenced by religious initiation, cannot be invoked as arguments for limiting such religious 
ceremonies undertaken with the free consent of the parents of a child who has not yet reached 
religious maturity.” 79  
 

8. Neutral application of family law 
 
The Inter-American Court has noted that the American Convention does not establish a limited 
concept of family, nor does it protect only one particular model of family.80 In this regard, it has held 
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Under Article 7.1 of the Convention on the Rights of the Child, a child has the right to be cared for 
by his or her parents, even after divorce.86 The Inter-American Court has held that “ the mutual 
enjoyment of coexistence between parents and children is a fundamental element of family life.” 87  
 
In relation to the custody of children of couples with diverse gender identities and sexual orientation, 
the Inter-American Court has established that “ there is an increasing list of rights, benefits and 
responsibilities that same-sex couples could benefit from and enjoy,”  among which this issue was 
expressly included.88 Along the same lines, the Human Rights Committee determined that if the 
marriage is dissolved, States should take measures, based on the best interests of the children, to give 
them necessary protection and, to the extent possible, to guarantee personal relations with both 
parents.89 The Human Rights Committee also established in general comment No. 19 that “any 
discriminatory treatment in regard to the grounds and procedures for separation or divorce, [and] 
child custody […] must be prohibited.” 90 
 
Finally, the Inter-American Court has established that, in cases involving the care and custody of 
minors, the determination of the best interests of the child “must be based on an assessment of specific 
parental behaviors and their negative impact on the well-being and development of the 
child, or of any real and proven damage or risks to the child’s well-being and not those that are 
speculative or imaginary. Therefore, speculations, assumptions, stereotypes, or generalized 
considerations regarding the parents’ personal characteristics or cultural preferences regarding the 
family’s traditional concepts are not admissible.” 91  
 
The Court has also recognized that “the evolution of marriage evidences that its current form [reflects] 
complex interactions of, inter alia, cultural, religious, sociological, economic, ideological and linguistic 
[considerations]”  and that, sometimes, opposition to same-sex marriage is based on religious or 
philosophical convictions.92 However, it then clarified that these convictions cannot be used as a 
parameter of coventionality, since the Court would be prevented from using them as an interpretative 
guide to determine the rights of human beings.93 
 

 
86 See Special Rapporteur on freedom of religion or belief, A/70/286, 5 August 2015, para. 63. 
87 I/A Court H.R., Case of Fornerón and daughter v. Argentina. Merits, Reparations and Costs. Judgment of April 27, 2012. 
Series C No. 242, para. 47. 
88 I/A Court H.R., Gender identity, and equality and non-discrimination with regard to same-sex couples. State obligations 
in relation to change of name, gender identity, and rights deriving from a relationship between same-sex couples 
(interpretation and scope of Articles 1(1), 3, 7, 11(2), 13, 17, 18 and 24, in relation to Article 1, of the American Convention 
on Human Rights). Advisory Opinion OC-24/17 of November 24, 2017. Series A No. 24, para. 197. 
89 UNHRC. General comment No. 17: Rights of the Child (art. 24), 1989, para. 6. 
90 UNHRC. General comment No. 19: Article 23 (The Family) Protection of the Family, the Right to Marriage and Equality 
of the Spouses, 1990, para. 9. 
91 I/A Court H.R., Case of Atala Riffo and daughters v. Chile. Merits, Reparations and Costs. Judgment of February 24, 2012. 
Series C No. 239, para. 109.  
92 I/A Court H.R., Gender identity, and equality and non-discrimination with regard to same-sex couples. State obligations 
in relation to change of name, gender identity, and rights deriving from a relationship between same-sex couples 
(interpretation and scope of Articles 1(1), 3, 7, 11(2), 13, 17, 18 and 24, in relation to Article 1, of the American Convention 
on Human Rights). Advisory Opinion OC-24/17 of November 24, 2017. Series A No. 24, para. 223. 
93 I/A Court H.R., Gender identity, and equality and non-discrimination with regard to same-sex couples. State obligations 
in relation to change of name, gender identity, and rights deriving from a relationship between same-sex couples 
(interpretation and scope of Articles 1(1), 3, 7, 11(2), 13, 17, 18 and 24, in relation to Article 1, of the American Convention 
on Human Rights). Advisory Opinion OC-24/17 of November 24, 2017. Series A No. 24, para. 223. 
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