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CASE OF THE CHUPANKY COMMUNITY ET AL. V. ATLANTIS 
 

BENCH MEMORANDUM  

 

GUIDE FOR JUDGES - CONFIDENTIAL 
 

 
INTRODUCTION 

The purpose of this guide is to provide judges with some of the main discussion points that may 

be addressed in the arguments of the participants. However, it is not intended to limit other 
arguments that may be presented. This guide should be read in conjunction with the hypothetical 
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community that must determine and decide who shall be the beneficiaries of any compensation, 

according to its customs and traditions and in accordance with what the Court orders.25 

iii. Environmental impact study  

Third, the Court also held that the authorities must perform or supervise the studies necessary to 
ensure that the projects carried out affect the community members‘ rights to the least extent 

possible. In this respect, the State must guarantee that no concession is issued unless and until 
independent and technically qualified entities, under the supervision of the State, perform a social 

and environmental impact study [EISA].26 In particular, it held that ―the ESIAs must conform to 
the relevant international standards and best practices,27 and must respect the […] people‘s 

traditions and culture. […] One of the factors the environmental and social impact assessment 

should address is the cumulative impact of existing and proposed projects. This allows for a more 
accurate assessment on whether the individual and cumulative effects of existing and future 

activities could jeopardize the survival of the indigenous or tribal people.‖28 On this point, the 
Court noted that the acceptable level of impact demonstrated by the EISAs could differ in each 

case; nevertheless the main criterion is that it not deny the ability of the members of the 
community to survive as a people.29  

The Inter-American Commission specified that the EISAs must: i) ―identify and assess the 
potential environmental impacts of a proposed project, evaluate alternatives, and design 

appropriate mitigation, management, and monitoring measures;‖30 ii) refer not only to the impact 

upon the natural habitat of indigenous peoples‘ traditional territories, but also to the impact upon 
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iv. Consent in cases of large-scale development or investment plans  

Finally, the Court held that in cases of large-scale development or investment plans, the State 
has the obligation to obtain the free, informed, and prior ―consent‖ of the communities, according 

to its customs and traditions.36 In relation thereto, the safeguard of effective participation is an 
additional requirement due to the profound impact that such plans could have on the right to 

property.37 

In this respect, in order to prevent State power from becoming absolute and prior consultation 

from 
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In this same respect, the Committee on the Elimination of Racial Discrimination indicated that the 

State must obtain the consent of indigenous communities prior to the execution of projects 
involving the extraction of natural resources.43 

Finally, Article 10 of the United Nations Declaration on the Rights of Indigenous Peoples provides 
that ―Indigenous peoples shall not be forcibly removed from their lands or territories,‖ and that 

―no relocation shall take place without the free, prior and informed consent of the indigenous 
peoples concerned and after agreement on just and fair compensation and, where possible, with 

the option of return.‖  
 

c) Political rights and gender perspective in the prior consultation process 

 
Relevant facts 

 At the first phase of construction of the hydroelectric power plant, an agreement was reached with 
the representatives de the Chupanky indigenous community. 

 That community is patriarchal and its main authority is the Council of Elders.  
 In order to proceed with the first phase, it was decided that the community‘s authorities and male 

heads of households would be consulted.  
 Subsequently, a majority of the consulted individuals approved the first phase of the project and 

agreed to continue with the second phase. 
 The women of the community complained that the consultation was held without their participation. 
 The State argued that it followed the community‘s customs and practices when it engaged in 

consultation. 

 

How are the requirements of community participation in a consultation process in accordance with 
its customs and practices

c, is
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development of the represented political participation, those elected exercise their charge by 

mandate or designation and in representation of a community. This duality is both the right of the 
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For their part, the Special Rapporteur on the Rights of Indigenous Peoples and the Inter-American 
Commission have noted that the United Nations Declaration on the Rights of Indigenous Peoples 

―recalls that the functioning of indigenous institutions should be ‗in accordance with international 
human rights standards‘ (art. 34) and calls for particular attention ‗to the rights and special needs 

of indigenous elders, women, youth, children and persons with disabilities,‘ including in the 
elimination of all forms of discrimination and violence against indigenous children and women 

(art. 22).‖52 
 

Arguments of the Representatives and the State 

 
Representatives 

 
The representatives can argue that Article 21 of the Convention, as the Court held in the 

Sawhoyamaxa and Yakye Axa cases (supra), protects the community‘s land as well as the natural 
resources located therein. In this respect, it might be argued that the right to property cannot be 

separated from access to the resources that the community has traditionally used. Therefore, 
proceeding with the construction of the hydroelectric plant would deprive the community of 

access to the Xuxani River, given that it would be required to relocate several kilometers away 

from the river.  

In addition to the above, as far as safeguard measures are concerned, the representatives could 

argue that the concession for the construction of the hydroelectric power plant is a large
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own institutions and according to their values, practices, customs and forms of organization 

(supra). There are also several reports from international bodies that link the political rights of 
indigenous communities to the prior consultation process (supra).  

The representatives might address the discrimination against the indigenous women in this case 

by arguing that although the State is required to respect the customs and practices of the native 
communities in a prior consultation process, it must also respect and guarantee other individual 

rights in accordance with the pro homine principle (enshrined in Article 29 of the ACHR). In this 
respect, the women‘s right to participate in representing the community must not be diminished 

on the basis of the customs and traditions by which the community is governed. Thus, the State 
action meant to preserve and guarantee 
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of the Motompalmo River, forming the community of La Loma. They currently preserve many of their 
cultural traditions; however, they have lost others. 

 Under the Decrees of 1985, the State granted the La Loma community official recognition as a peasant 
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and the fair balance between public and private interests must be kept in mind.69 The Court 

additionally stated that to set the value of property subject to expropriation, its essential (that is, 
natural and legal) characteristics70 must be taken into account.71  

With respect to a fair balance, the Court stated that ―in order for the State to legitimately satisfy 
a social interest and find [said] fair balance, […] it must use proportional means in order to 

infringe, to the least extent possible, the property rights of the person subject to the 
restriction.‖72 As such, it is essential to observe the ―just demands‖ of a ―democratic society,‖ and 

assess the different interests at play, and the need to preserve the object and purpose of the 
Convention.73 All this will be weighed when determining the value of the property for purposes of 

just compensation, especially regarding properties that are of environmental interest.74 

Additionally, in the Judgment on the Merits in the Salvador Chiriboga case, the Court established 
the existence of a legitimate interest to justify expropriation for reasons of public interest based 

on the protection of the environment, which resulted in the social benefit provided by the 
Metropolitan Park. The park is vitally important to the city of Quito, and the expropriated land is 

an important contribution not only to the park itself but to the entire society and the environment 
in general. However, to the detriment of the victim, the State failed to make the payment 

required in Article 21(2) of the Convention and to comply with the standard of reasonable time 
periods.75  

The Court in the Chiriboga case—
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they are in the process of losing their tribal characteristics, are not yet integrated into the 

national community.‖78 

In addition, various international law instruments state that self-identification is the principal 

criterion for determining the indigenous status of the members of such peoples, both individually 
and collectively.79  

Moreover, the corpus juris contains different instruments comprising the current standard on the 
issue, including in particular the ILO Reports, which have developed the obligations contained 

Convention No. 169 and defined the characteristics of indigenous and tribal peoples. 
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members of the Saramaka people may assert certain communal rights on behalf of the juridical 

personality of such people ―is a question that must be resolved by the Saramaka people in 
accordance with their own traditional customs and norms, not by the State or this Court in this 

particular case.‖ In addition, the lack of individual identification with the traditions and laws of the 
Saramaka by some members of the community may not be used as a pretext to deny the 

Saramaka people their rights.83  

With respect to the members of one of the beneficiary families in the Yakye Axa case, who were 

later claimed as beneficiaries in the Sawhoyamaxa case, the Court stated that ―the Court cannot 
but respect the decision of these families to leave the Yakye Axa Community to join the 

Sawhoyamaxa Community, both indigenous communities of the Enxet-Lengua people, and the 

decision of the members of the Sawhoyamaxa Community to accept those families into their 
group.‖84 

In its analysis of the violation of Article 21 of the ACHR in the cases of the Yakye Axa and 
Sawhoyamaxa Communities against Paraguay, the Inter-American Court referred to Article 13 of 

ILO Convention No. 169, citing ―the special importance for the cultures and spiritual values of the 
peoples concerned of their relationship with the lands or territories, or both as applicable, which 

they occupy or otherwise use, and in particular the collective aspects of this relationship.‘‖85 

In this context, the States must consult indigenous and tribal peoples in order to ensure their 
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imposed by a competent court is prohibited. Forced labor shall not adversely affect the dignity or 

the physical or intellectual capacity of the prisoner.‖ 

Similarly, ILO Convention 29 on forced labor (1930) defines forced or compulsory labor as ―all 

work or service which is exacted from any person under the menace of any penalty and for which 
the said person has not offered himself voluntarily.‖91 

Article 1 of the ILO Convention 105 on the abolition of forced labor (1957) establishes that ―Each 
Member of the International Labor Organization which ratifies this Convention undertakes to 

suppress and not to make use of any form of forced or compulsory labor […] b) as a method of 
mobilizing and using labor for purposes of economic development; […] e) as a means of racial, 

social, national or religious discrimination.‖92 

The prohibition against forced labor is also enshrined in several international instruments,93 and in 
this respect, are part of customary 
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committed by private persons, the Inter-American Court has established that the State‘s failure to 

comply with its duty of prevention can give rise to its international responsibility for acts 
committed by private individuals,104 provided that the State is aware of the real and imminent 

risk to the victim, and there were reasonable opportunities to prevent or avert the violation
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Case.113 

Likewise, there are decisions from domestic courts in which forced labor has been considered a 
punishable crime, even if it has been committed by corporations (See Doe v. Unocal, U.S. Court 

of Appeals 9th Circuit (2002)).114  

 

  b) Human rights standards applicable to corporations 
 

In 2003 the United Nations Sub-Commission on the Promotion and Protection of Human Rights 
approved the Norms on the responsibilities of transnational corporations and other business 

enterprises with regard to human rights.115 This initiative was the most important precedent for 

the principal soft law instrument that developed human rights protection standards for 
corporations, the Guiding Principles on Business and Human Rights, prepared by the Special 

Representative of the Secretary-General on the issue of human rights and transnational 
corporations and other business enterprises. These principles are based on the obligations of the 

States to respect, protect, and remedy human rights and fundamental freedoms, as well as on 
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as corporations in relation to the respect and guarantee of the human rights of their employees. 

The Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy 
mentions that corporations should ―should provide […] wages, benefits and conditions of work 

[that are] at least adequate to satisfy basic needs of the workers and their families.‖119 That 
Declaration also maintains that both governments and corporations should ―respect the Universal 

Declaration of Human Rights and the corresponding International Covenants adopted by the 
General Assembly of the United Nations as well as the Constitution of the International Labor 

Organization and its principles.‖120 There are also other relevant instruments on the subject in the 
corpus juris of international law.121 

Additionally, the UN Special Rapporteur on the Rights of Indigenous Peoples has noted that in 

order for private corporations to meaningfully comply with relevant human rights norms within 
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What does the obligation to guarantee the right to life consist of in the instant case? 

Do the conditions of poverty at the temporary caps violate the right to a dignified existence? 
How do the 
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Later, in the Sawhoyamaxa case the Court specified that in order to find State responsibility for 

risks to life, it must be determined that at the time of the events, the authorities knew about the 
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Miskito divers,‖ which has resulted in the partial disability or even death of a substantial number 

of indigenous Miskito people.144 The Commission also found that the facts described also gave rise 
to a violation of Article 26 of the American Convention, in that the working conditions of the 

Miskito divers failed to meet even the minimum conditions to ensure their right to life and 
personal integrity.145 

b) Cultural Integrity - Identity 

With regard to the concept of ―cultural integrity,‖ it bears mentioning that in the case of the 

Xákmok Kásek community, the Court held that the claim regarding cultural integrity was 
subordinate to the analysis of the violations of Articles 4 and 21 of the Convention. In this 

respect, the Court held that the failure to restore their traditional lands had adversely affected the 
cultural identity of the members of the community, which 
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opportunity to exercise the right to work.148 Article 15 establishes the right to the protection of 

the family, according to which, The family is the natural and fundamental element of society and 
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 The Black Swan Hydroelectric Power Plant is being built in the middle of the Chupuncué region, a 
location that would allow for the course of the river to be altered, and will cover an area of 

approximately 10 km2. 
 The Xuxani River is their means of waterway transportation that connects them to the other Rapstan 

communities to the north and south. It also connects them to the east coast, where they can access 
markets to sell the products they obtain from fishing, hunting, and farming. 

 The Intersectoral Committee offered to grant the consulted individuals alternative land located 35 
kilometers from the eastern part of the Motompalmo River.  

 The Council of Elders stated verbally to the Committee that once the second stage of the project was 

concluded they would convene another assembly in order to make a decision about the third stage of 
the project.  

 In December 2008, the Council of Elders decided to 
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objectives that are permissible under international law (obligations derived from Article 1.1 of the 

ACHR and from the ICCPR and the ICESCR). On this point, the State could emphasize the fact 
that it offered alternative land of good agricultural qualities to its members, relocated those who 

refused the alternative lands in temporary camps, and determined the amount of the fair 
compensation. It could argue, additionally, that the international standards for the protection of 

indigenous peoples are inapplicable to the Community of La Loma, which is a peasant community 
(supra section II.A.2).  

b) In relation to the Chupanky community 

The representatives could argue that the State violated Article 22 of the Convention by failing to 
adequately protect the members of the community from the risk of eviction and the forced 

displacement they will undergo when relocated to alternative lands more than 35 kilometers from 
their traditional territory and their river. 
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take account of international treaties. It also ordered the transition to a system of widespread 

constitutional control, which incorporates regular courts into the scheme of human rights 
protection defined in the international instruments. That decision further held that judges cannot 

make general declarations invalidating or eliminating the rules considered contrary to the human 
rights contained in the Constitution and in treaties from the legal system; however, they are 

required to refrain from applying those inferior standards and give preference to the content of 
the Constitution and the relevant treaties. There have also been important jurisprudential 

developments on this issue in other countries of the region.188  

 

Arguments of the Representatives and the State 

 
Representatives 

With respect to the expropriation case, the representatives can argue that the expropriation 
proceedings were ineffective given that the
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reference to a free and informed prior consultation process. The references to the prior 

consultation requirements are in other decisions of the Court.190 

The representatives can also argue that the national judge did not concern himself with rendering 

a harmonic interpretation of inter-American law, given that the same Yatama judgment indicates 
that the fundamental principles of equality and nondiscrimination have attained the status of jus 

cogens (supra section II.A.1). Nor was it taken into consideration in the Chitay Nech case, which 
held that the State has the obligation to guarantee ―the enjoyment and application of such rights 

according to the principles of equality and nondiscrimination, and shall adopt the necessary 
measures to guarantee their full exercise.‖ 

Finally, referring to the Aleboetoe case, the representatives can argue that while it is true that in 

that judgment,191 the Court decided to take account of the customs and practices of the 
community for purposes of determining who would be the victims‘ next-of-kin and thus 

beneficiaries of reparations in the case —since each victim had several wives— it is also true that 
the Court‘s consideration was based on general principles of law, given that there was no 

provision of international law that would provide a solution in this specific situation. Thus, the 
Court decided to adopt the customs and practices of the community in order to ensure the 

greatest protection for the widows. However, in the instant case, that type of reasoning on the 
part of the national court in its control for conformity with the Convention would be inconsistent 

for two reasons: in this case there is no lacuna or absence of a decision under international law 

on the subject of nondiscrimination toward the women of the indigenous community (supra 
section II.A.1), so it would not be necessary to refer to the local customs in order to resolve the 

issue; and secondly, in this specific case, the judge who exercises control for conformity with the 
Convention must also take account of the pro persona principle (Article 29 of the ACHR) when 

weighing the community‘s right to self-determination and the Chupanky indigenous women‘s right 
to equality.  

State 

With respect to the expropriation case, the State must demonstrate that it met the requirements 

established under the ACHR and in the Salvador Chiriboga case. It can additionally show that the 

delay in the reasonable time period is clearly attributable to the petitioners and not to the State. 
For its part, the State attempted to negotiate and offered alternative lands to the members of the 

community, and following the urgent occupation it provided them with temporary camps, in 
accordance with General Comment No. 7 of the UN Committee on Economic, Social and Cultural 

Rights. Finally, the judge in the case set the amount of just compensation, which they have 
refused to receive. In any case, it is inadmissible to allege a violation of Article 25 of the ACHR, as 

the IACHR acknowledged in its report on the merits and in accordance with the concurring 
opinions of Judges Medina and Rodríguez-Pinzón in the Salvador Chiriboga case. 

With respect to the administrative proceedings, the State can argue that in the instant case the 

national judge exercised control for conformity with the Convention bearing in mind the 
jurisprudence of the Inter-American Court. In particular, it can be construed that, indeed, the 

national court considered the principle of pacta sunt servanda and that the community accepted 
and must complete the project through its final phase. To say otherwise would be contrary to the 

Inter-American Court‘s consistent interpretation of the Convention in its jurisprudence. As for the 
Saramaka v. Suriname judgment, the 
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Addressing the issue of control for conformity with the Convention in relation to the discrimination 

against the indigenous women in the exercise of their political rights, the State can argue that the 
Court for the Judicial Review of Administrative Acts exercised proper control to the extent that it 

observed the international standard contained in Yatama and Saramaka. According to that 
standard, the indigenous communities themselves choose, in accordance with their customs and 

practices, the individuals who will represent them in a prior consultation process. To go against 
that provision would amount to violating the principle of self-determination of the community; the 

free and informed prior consultation process would be rendered defective and the State would 
therefore be in violation of the right to communal property established in Article 21 of the ACHR. 

In addition, with respect to the control for conformity with the Convention excercised, the State 

might point to the fact that in the Aleboetoe192 case, the Court decided to acknowledge the 
customs and practices with regard to the issue of family over the provisions of the nation laws of 

Suriname for the purposes of granting broader reparations to the members of the victims‘ 
families. Therefore, it is perfectly consistent and logical that in the instant case the national judge 

who exercised control for conformity with the Convention would arrive at the same type of 
conclusion as the Inter-American Court and decide to protect the principle of self-determination of 

the indigenous community above the other individual rights of the members of the community.  
 

III. PROVISIONAL MEASURES 

 
Relevant facts  

 
 The members of the La Loma community have stated that as a result of the construction of the 

hydroelectric plant, they were dispossessed of their lands and are currently living in temporary 
camps under very poor conditions, and that they wish to return to their place of origin. 

 The Chupanky community decided to oppose the continuation of the project, since it was causing 
harm to the environment.  

 The members of the communities indicated that fishing had been disturbed in the area as a result of 
the construction of the dam. 
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The imposition of provisional measures by the Court requires that the case be extremely serious 

and urgent, and the measures must be necessary to prevent irreparable harm. In this respect, 
the Court has indicated that ―[…] urgent character of the situation subject to the request for 

provisional measures implies that the risk or threat involved must be imminent, requiring the 
remediation response to be immediate.‖193 It further stated that ―regarding damages, there must 

be reasonable probability that the damages will occur.‖194 The Court has also held that the 
requirements set forth in the preceding paragraph ―[…] must coincide and must be present in 

every situation in which the intervention of the Court is requested.‖195 

Additionally, regarding the requirement of ―seriousness‖ for purposes of the adoption of 
provisional measures, the Convention requires that it be ―extreme,‖ that is, at its most intense or 

heightened degree.196 As for harm, there must be a reasonable likelihood that it will occur, and 
the harm to the legally protected interests or assets must not be reparable.197 

The Court has likewise specified that under international human rights law provisional measures 

are not only precautionary in nature, in that they preserve a legal status, but also fundamentally 
protective, insofar as they safeguard human rights by seeking to prevent irreparable harm to 

individuals.198 The Court has stated that ―the precautionary nature of provisional measures is 

linked to the framework of international disputes. In that respect, these measures are aimed at 
preserving the rights potentially at risk until such time as the controversy is resolved. Their aim 

and purpose 
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Also, because the case is pending before the Court, the representatives could request provisional 

measures on behalf of the community of La Loma based on Article 63.2 of the ACHR if they 
consider it appropriate. To do so, they must demonstrate that the abovementioned requirements 

have been met.  

For its part, the State could argue that, with respect to the Chupanky community, the prior 

consultation process was 
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Convention and as victims of violations of rights established in it, not only the members of the 
indigenous peoples, considered individually, but also the indigenous peoples as such; and, on the 

other hand, consequently, to consider among these rights, those that concern these peoples, so that 

not only would justice be served, but, also, the 
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Cantos v. Argentina,219 the Court held that ―the rights and obligations attributed to companies 

become rights and obligations for the individuals who comprise them or who act in their name or 
on their behalf.‖220 

Arguments of the Representatives and the State 

The representatives could argue that in order to protect the inter-American public interest, it 

agrees with the IACHR‘s request to recognize indigenous peoples as legal persons based on the 
previously described standards, which would be consistent with the international standard on the 

subject and with the standard that the Court requires of the States in their domestic law. It would 
also be consistent with the causal nexus for collective reparations ordered by the Court.  

The State would refute that argument based on the consistent jurisprudence of the Commission 

and the Court specifying individually identified members of the community as victims, and based 
on the procedural rules established in the Rules of Procedure of the Court.  

V. REPARATIONS 

With respect to this section, the case intends for
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of this perspective in the context of structural discrimination, in which the reparations must be 

―designed to change this situation, so that their effect is not only of restitution, but also of 
rectification. In this regard, reestablishment of the same structural context of violence and 

discrimination is not acceptable.‖232 In such cases the Court has, for example, ordered that 
―taking into account the situation of discrimination against women acknowledged by the State, 

the State must offer a program of education for the general public […] in order to overcome this 
situation.‖233  

Finally, the Court has ordered the protection of the natural resources of the community‘s 
traditional territory, and if appropriate, consultation processes and environmental impact 

studies.234  

 
Arguments of the Representatives and the State 

 
Both parties should make reference to the measures of restitution, satisfaction, rehabilitation, and 

guarantees of non-repetition, among others, demonstrating or refuting the causal nexus among 
the facts, the violations alleged, the damages, and the reparations requested. The participants 

are expected to expand their knowledge in the development of the issue of reparations from an 
indigenous perspective (ethno-reparations), gender perspective, and environmental perspective, 

for which the proper grounds must be evaluated.  

 
The representatives must prove individual, collective, socio-ethnic, environmental, and gender-

based damages, in order to request the reparations measures they deem appropriate for the 
members of the respective communities. Possible measures include:  

 
a. Restitution: (Chupanky) of their ancestral territory in the conditions it was in prior to the 

project; (La Loma) depending on the line or argument they have pursued with respect to their 
right to property, the restitution of their territory or just compensation for the expropriated 

lands; 

 
b. Rehabilitation: of the territory, as well as measures providing for medical and psychological 

services for the community members whose rights have been violated, including rehabilitation 
of the family and social fabric;  

 
c. Satiu3OET
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e. Payment of compensation: for the pecuniary and non-pecuniary damages in their territory, as 

well as to the members of the community, especially for the harm to their cultural integrity 
and right to personal integrity. Compensation for the extra hours worked. Non-


