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Annex I: The Legal Methods & Jurisprudence of the United Nations Working
Group on Arbitrary Detention2020)

Year 2019 Snapshot: Opinions and Cases

The United Nations Working Group on Arbitrary DetentMotking Group) released 85 opinions
that were adopted during it84", 85", and 86" sessionselated to 17lindividuals in detention

in 42 countries! Under its urgent action procedure, it transmitted 61 urgent appeals to 31
Governments and, in one case, to other actbhsalso transmittedB0 letters of allegations and
other letters to 43 Governmentsoncerning at least 377 individua&i§he Working Group found
that the detentionsof the individuals at issue webitrary in all of the 83 opinionét issued
under its regular procedurgé.e.,100% of the timg* Three communications did not result in an
opinion: one thathad pertained to a request for review and two communications that had been
“filed,” meaning the Working Group did not reach a determinaiiothese three instances In

the first filedcase the Working Grougvas unable to reach a conclusion based on the information
receivedby the source and government concernebhthe secondiled case the Working Grop
found that the factual circumstances and information provided ¥tinors A, B, and C were
sufficient to determine that their detention was arbitrary under CategofyHowever,the
Working Group considered it possible that the arrest of Minor D couic leeen legitimate
under the exception of arrest in flagrante deli¢o.


https://undocs.org/en/A/HRC/45/16
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The Working Group referred 7df 83 casesunder its regular proceduréo other Special
Procedure mandate holders or Working Groyps., 89.15% of the timg!! The Government
replied to the Working Group’s request for information in 4dreons (553%) It did not reply in

37 opinions(43.5%) and in an @inion pertaining to two Stats, one Stateeplied,and one did
not.'?

Opinionsin which the State at issue replied to the Working Group’s request for information

Gender breakdown and age of subjects within the Working Group’s 2019 opinions

. 4. 7%
10.6% - s g,

84.7%

= Male %
Female %
= Not minor % = Minor % Male, Female %

1 The following opinions were not referred by the Working Group: 13/2019, 27/2019, 38/2019, 48/2019, 49/2019,
50/2019, 58/2019, 75/2019, and 79/2019.

12 See, chart on paggfor reference to case numbers
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The charts below reflect whatategories were identified by the Working Group in the 2019 cases
it considered, i.e., in what manner the arbitrary deprivation of liberty occurred. In most cases,
the Working Group determined there wergolationsof more than one categgr As in other
years, very few cases pertained to Categorywhich relates to the prolonged administrative
detention of asylum seekers, refugees, and immigrants without judicial review or retgtys

may be an indication that this category is not well und


https://www.ohchr.org/Documents/Issues/Detention/FactSheet26en.pdf
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Instance of each categorigentified in the 2019opinions

Instances of multiple categories identified in the 2019 opinions
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The Working Group’s 2019 opinions involve cases of arbitrary detention in: Aust(8)a
Azerbaijani® (1); Bahrai®’ (3); Belaru€ (1); Bolivarian Republic of Venezué€ig); Burundi®(1);
Cambodiad! (1); Cameroof? (2); Canad#®(1); Chin&*(6); Colombi# (1); Cub&®(1); Democratic
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Arabid’ (4); Senegéf (1); Spaif® (2); Sudap (1); Tajikistah' (2); Thailané (1); Toge? (1);
Turkey* (3); United Arab Emiraté3(2); United States of Amerie®(2); and Viet Naff (2).

Observations and Developments

The Working Group issued tweew deliberationsto assist States andther stakeholders in
preventing and addressing cases of arbitrary deprivation of liberty fifgte-Deliberation No.
10,adopted in the 88 sessior-articulatesthe Working Group’s views on the reparatiomsed

to victims of arbitrary deprivation of libert§# Inthe deliberation the Working Groumotesthat

in cases where it recommends that a State issue reparations to a victim of arbitrary detention,
the Working Groupwill inquire into the status of th@nplementation of its
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indication that it intends to take a more dicerole in promulgating international standards and
interpretations of law in domestic courts.

Key Developments


https://undocs.org/A/HRC/36/38
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Emerging Trends



Annex I: The Legal Methods & Jurisprudence of the United Nations Working Group on Arbitrary Detention (2020)

wellbeing of a detainee in Guantanamo Bay. The Working Group observed that given the severity
of the alleged torture and its impact on the detainee’s fpasting mental illess, it was
extremely unlikely that he would be able to effectively participate in any of his Combatant Status
Review Tribunals, Administrative Review Board, or Periodic Review Board, all related to
challenging his ongoing 4&ar detention®® Accordinglythe Working Groumotedthat this gave
weight to its conclusion that his right to a fair trial had been violdted.

The Working Group also examined the impact of mental health conditions, both preexisting and
developed within the context ofetention, on anindividual’s ability to exercise their due process
rights 8 In opinion No. 1/2019, the source communicated that his prizapture and torture by
the Sri Lankan Army caused him to “devefigychotic symptomsand he waslater diagnosed
with schizophreniawhich made it difficult for him to understand the “pathways” available to him
regarding his ongoing detention and the necessity of his adverse security desigfidimther,
while the Government foundhim unfit to plea, the Working Group noted that no
accommodation$ad beenmade to empower him to challenge the legality of his detention in
keeping with his rightsinder article 9 of the ICCPRAccordingly, he Working Group rejected
the Government’s argument that the detainee’s detention was arbitrarybecause it failed to
expldan how a detainee who is unfit to plea could haaféectivelychallengel the necessity ohis
own detention %2

The Working Group’s 203@risprudence on mental health also explored the effects of extended
prison sentences on minofs.

10
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In opinion No. 70/2019, the Working Group helas it has in other communications on similarly
situated individualsthat the United States had arbitrarily detained a Guantanamo detainge
denying him the fair trial guarantees that would ordinarily apply within the judicial system of the
United Statesbased onhis status as a foreign national and his religitfiThe Working Group
noted that the Government’s argument that articles 2 and 26 of the ICCPR permit distinctions
based on factors such as race or religion when such distinctions are rationally related to a
legitimate government objectivé’®> However, in the view of the Working Group, the
Governmenfailed to explairhow military commissons,which havein practiceonly prosecuted
Muslim menwho are not United Statesnationals,are an approportionate meansof achievinga
legitimateobjective.106

ii. Australia:Mandatorylmmigration Detention

In opinionNo.74/2019, the Working Group again considered Australia’s mandatory immigration
regime, which it has consistently found to be discriminatory on the basis of citizeo#ibiping

the High Court's decisioin AlKateb v Godwin, whiclmeld that all noncitizens may be
automatically deprived of liberty?” The Working Group considers that the effect of this
judgment is such that there is no effective remedy for mitieens to challenge the legality of
their continued administrative detentio®® Further, it views the impact on nowitizens as
prohibitively discriminatory, in violation of article 26 of the ICC&RI as arbitrary under
Category V of its methods of wot®

iii. Eqgypt:Detention ofMuslim Brotherhood Members

In opinion No. 2/2019 andNo. 65/2019, the Working Group noted its concern regarding the
ongoing pattern of discriminatory treatment and arbitrary detention of Muslim Brotherhood
members and “collective punishment meted out by the Government and courts over the past six
years to the ral or perceived members of the outlawed Muslim Brotherhdét Further, it
observed that the continued and routine detention of individuals associated with the Muslim
Brotherhood appears to fit a patterof “widespread and systematic persecutiot?

iv. Turkey Detention of Actual anduSpectedGllenists

In opinion No. 53/2019 and No0.79/2019, the Working Group considered communications
pertaining to the detention of suspectedif@nists a political group designated as a terrorist
organizationby the Turksh government in2015.In opinion No. 53/2019, the Working Group

104 Seeopinion No. 70/2019] 84.
105 Seeopinion No. 70/2019] 78.
106 Seeopinion No. 70/2019 85.
107 Seeopinion No. 74/2019 1 73.
1081d. at 174.

109 |d

110 Seeopinion No. 65/2019 { 82.
111 Id.
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noted that the case was the tenth case come before the Working Group where individuals
linked to the group, or suspected to tieked, had been deprived of liberty on the basis of their
assodation and perceived political opinior?In allof these cases, the Working Group found that
the detention of the concerned individuat®nstituted an arbitrarydeprivation of liberty*'3 It
noted that this appeared to be an emerging pattern of arbitrary detentioraatiscriminatory
basis, therefordallingunder Category V114 Thepractice of arresting and prosecuting individuals
for their use of the ByLock application remmerged asanother manifestation of this pattern.

V. VenezuelaDetention ofOppositionMembers

In opinion No. 80/2019, the Working Group considered treetention of an opposition party
member, noting thathe Working Group viewed the presecdseas”one of aseries of arbitrary
detentions carried out by the authorities of the BolivarlRapublic of Venezuela against
members of political opposition parties, human rigdefenders and people who are critical of
the authorities’ actions.11®In its decisionthe Warking Group held that because the detainee’s
political opinion formed the basis of his detentiahwas in violation of international law as a
form of discrimination in contravention of articles 2 and 26 of the IC&RRarticles 2 and 7
of the UDHRL!6

Vi. Russian FederatiorDetention of Jehovah'¥/ithesses

In 2019,
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Working Group on Arbitrary Detention (202618)*%’ The trends identified within, and
information contained in the includedharts and graphs,

15


https://www.wcl.american.edu/impact/initiatives-programs/center/publications/documents/the-legal-methods-and-jurisprudence-of-unwgad/
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Gomparisons between data gathered from years 202619

Percentage of cases pertaining to male, female and multiple people of lyghders
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Comparison between categories identified in opinions issued from 2@08-9
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Comparisorbetween cases in which multiple categories were identified between 240719
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